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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for 2007, the taxable year in
i ssue.
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this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a $767 deficiency in petitioners’ 2007
Federal incone tax based on three adjustnents: (1) Cancellation
of indebtedness incone--%$4,753; (2) failure to report a State of
Utah tax refund--$216; and (3) premature w thdrawal of a pension,
along with a section 72(t) 10-percent additional tax.? W
consi der whether petitioners had incone from cancell ation of
i ndebt edness and a State inconme tax refund for 2007.

Backgr ound

Petitioners resided in Uah at the tinme their petition was
filed. Petitioners clained a $2,759 deduction for Utah State
inconme tax as part of the item zed deductions clai med on Schedul e
A, Item zed Deductions, of their 2006 joint Federal incone tax
return. Petitioners paid $800 in 2006 Utah State incone tax
sonetime during 2007 and received a $216 refund of 2006 U ah
State income tax in 2007. Petitioners did not include the $216
in incone on their 2007 Federal tax return. Petitioners did not
item ze deductions on their 2007 Federal tax return. Respondent
determ ned that petitioners must include the $216 in incone for

their 2007 tax year.

2Petitioners conceded the premature w thdrawal and rel ated
addi tional tax adjustnent.
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Petitioner Suzun J. Abbott (Ms. Abbott) borrowed noney from
Commonweal th Central Credit Union (Commonwealth), a California
corporation. On account of her poor financial condition Ms.
Abbott stopped nmaki ng paynents on the | oan from Commonweal t h
during 2003 when her | oan bal ance was $4, 753.43. Ms. Abbott
turned her financial matters over to Honmel and Fi nanci al Servi ces,
Inc. (Honeland), to act on her behalf wth respect to resolving
her debts with various creditors.

During 2003 and 2004 Commonweal th placed Ms. Abbott’s | oan
in delinquent status and attenpted collection. Her |oan was
pl aced in “defaul ted status” during 2004. Comonweal th cancel ed
Ms. Abbott’s outstandi ng debt of $4, 753.43 during 2007 and
i ssued her a Form 1099-C, Cancellation of Debt, reflecting
cancel | ation of debt in that anmount. It was Commonweal th's
approach to extinguish or cancel debt when no paynent was
received for 3 years and the obligation was no | onger
collectible. Petitioners did not report the $4,753.43 in incone
on their 2007 tax return. Respondent determ ned that the
$4, 753. 43 was incone from cancell ation of indebtedness for
petitioners’ 2007 tax year.

Di scussi on

Initially, we address petitioners’ contention that the
burden of proof should be shifted to respondent under section

7491. Respondent contends that petitioners did not conply with
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the prerequisites of section 7491 and that the burden did not
shift.

Section 7491(a) shifts the burden to the Conm ssioner where
t axpayers can show that they conplied with substantiation
requi renents, maintained required records, and generally
cooperated wth the Comm ssioner. Petitioners did not provide
docunents or substantiation to respondent or the Court in support
of their positions. Because those requirenents were not net, the
burden remains on petitioners to show that respondent erred in
the determ nation of the 2007 incone tax deficiency.

Petitioners contend that they are not required to include in
i nconme on their 2007 Federal tax return the $216 Uah State
income tax refund received in 2007. Petitioners refer the Court
to material concerning the “tax benefit rule” and respondent’s
instructions and forns for conputing the anmobunt of State tax
refund includable in incone. Respondent agrees that the tax
benefit rule applies, but contends that under that rule
petitioners are required to include the $216 in their 2007
i ncone.

The tax benefit rule provides that if an anmount is deducted
fromincome in one year and a part or all of the anount is
recovered in a later year, then the recovery is treated as incone
in the year received to the extent the deduction reduced the

anount of tax inposed. Sec. 111(a); Francisco v. Conm ssioner,
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119 T.C 317, 333-334 (2002), affd. 370 F.3d 1228 (D.C. Cir

2004); Kadunc v. Comm ssioner, T.C. Meno. 1997-92; see Hillsboro

Nat|l. Bank v. Comm ssioner, 460 U. S. 370, 377 (1983). Because

petitioners deducted Utah State incone tax on their 2006 Federal
return, the $216 refund of Utah State tax received in 2007 is
i ncludable in incone on their 2007 Federal tax return.
Petitioners make two argunents. First, they argue that the
$216 refund should be includable only if they clained a deduction
for Uah State incone tax during or for 2007, which they did not.
Second, they argue that paynent of $800 of their 2006 Utah State
incone tax and the receipt of the refund both occurred in the
sane year--2007. Both of petitioners’ argunents concern the
mat chi ng of the deductions and inconme in the sane accounting
period. That, however, is not how the tax benefit rule works.
Because petitioners received a benefit by deducting Utah State
income tax on their 2006 Federal tax return, petitioners nust
i nclude any refund (for which they had received a prior year
benefit) of the Utah State incone tax received during 2007 in
income on their 2007 Federal tax return irrespective of whether
they claimed a Utah State inconme tax deduction on their 2007
Federal return. Accordingly, we hold that petitioners should
have included the $216 Utah State incone tax refund in incone on

their 2007 Federal return.
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Cancel l ati on or discharge of indebtedness results in
i ncl udabl e incone in the year of the cancellation. Sec.

61(a)(12); United States v. Kirby Lunber Co., 284 U S. 1 (1931).

Section 108 provides for certain circunstances where incone from
the cancell ati on of indebtedness may be excluded from gross
inconme. Petitioners argue that the debt here was effectively
cancel ed during 2003 or 2004 and not during 2007. They al so
contend that Honel and had consolidated Ms. Abbott’s debt and
reached sone agreenent with Commonweal th before 2007
Petitioners do not rely on the provisions of section 108.
Commonweal th cancel ed Ms. Abbott’s debt in 2007, 3 years
after she stopped nmaki ng paynents and the obligation was
classified as in default. Respondent contends that petitioners
failed to offer any independent evidence show ng that the
Commonweal th debt was settled or witten off before 2007
Respondent al so argues that Commonweal th’s approach to writing
of f debt after 3 years is in accord with California State | aw.
Commonweal th was a California corporation, and the | aw of
that State provides that suit to enforce a witten obligation
must be comenced within 4 years of the default. Cal. Cv. Proc.
Code sec. 337 (West 2006). Further, where a debt is payable in
monthly installnments, the period of limtations on enforced
collection begins to run on each installnment fromthe tine action

coul d have been instituted. Bissell v. Forbes, 82 P. 698 (Cal.
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Ct. App. 1905). Commonwealth’s actions in this case are in
accord with the above-referenced statutory provision and case
pr ecedent .

Petitioners’ argunment that Honel and resol ved the
Commonweal th obligation before 2007 fails for lack of credible
evi dence supporting their contention. The record shows that
Commonweal th i ssued a Form 1099-C and did not extinguish or
cancel the indebtedness before 2007. Accordingly, petitioners
were obligated to report the incone fromcancell ation of
i ndebt edness.

To reflect the foregoing,

Deci sion will be entered

for respondent.




